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Introduction

1. The 12th ASEAN Summit in Cebu, Philippines in January 2007 agreed to an ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers, which takes important steps in moving ASEAN towards compliance with existing UN conventions and treaties that many ASEAN states have already ratified.  It also gives important recognition to the need to share responsibilities regionally for the protection of migrant workers while also acknowledging both the differences and similarities of concerns of the ASEAN member-states.  
2. The Declaration builds specifically on the commitments undertaken by ASEAN as part of its six-year Vientiane Action Plan, covering the years of 2004 to 2010.  In program area 1.1.4.6 of the Plan, it is mandated that an Instrument shall be developed.  Specifically, the Plan calls for an “Elaboration of an ASEAN instrument on the protection and promotion of the rights of migrant workers.” Furthermore, Article 22 of the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers reinforces this mandate by calling for the creation of such an Instrument “consistent with ASEAN’s vision of a caring and sharing community.”  

3. ASEAN has set forth plans for full economic integration of its ten member nations by the year 2015.  A regionally integrated Southeast Asian market means the divisions that continue to separate the work forces of the ASEAN countries will be difficult to maintain. With economic integration will invariably come increased migration and labour mobility so a new framework and mechanism for migrant workers is needed to provide for the effective protection of their rights within the new, economically integrated ASEAN.  Through the implementation of this Framework Instrument, ASEAN, as a self-proclaimed caring and sharing community, shall act in a clear and concrete way so that the people of ASEAN who wish to migrate can benefit from a new regional agreement that ensures their rights as migrant workers will be protected.

4. The ASEAN Charter clearly sets out a vision in which there shall be movement of labour within the region.  Specifically, the ASEAN Charter sets out among its purposes “to create a single market and production base which is stable, prosperous, highly competitive and economically integrated with effective facilitation for trade and investment in which there is free flow of goods, services and investment; facilitated movement of business persons, professionals, talents and labour; and freer flow of capital…”  
5. The Charter further states that it has a purpose to “…promote and protect human rights and fundamental freedoms…” and “to enhance the well-being and livelihood of the peoples of ASEAN by providing them with equitable access to opportunities for human development, social welfare and justice.”   
6. To ensure that the achievement of these goals of economic integration and building a caring, sharing community, are mutually reinforcing it is essential that there be full participation of ASEAN civil society, trade unions, professional organizations, and community based groups in all aspects of the development and the implementation of this Framework Instrument on the Protection and Promotion of the Rights of Migrant Workers.   H.E. Surin Pitsuwan declared at his office transfer ceremony to become the ASEAN Secretary-General on January 7, 2008 that “…to be successful and meaningful in building the ASEAN Community” our “560 million people must be part of this historic mission.  This is, in fact, clearly stated in the ASEAN Charter.”  Accordingly, the development and finalization of this Framework Instrument shall be done with the full participation of ASEAN civil society in close collaboration with the ASEAN Committee on Migrant Workers (ACMW), which was established in accordance with the Foreign Ministers Statement of July 28, 2007, on the Implementation of the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers.   
7. This Framework Instrument shall be included as a core element in the forthcoming Blueprint for the ASEAN Socio-Cultural Community, under which the issue of migration and labour are prominently covered.  Provisions for the protection and promotion of the rights and interests of migrant workers and their families shall also be included in the Blueprint for the Economic Community, and the Blueprint for the Political-Security Community.  Accordingly, although this Framework Instrument primarily falls under purview of the Socio-Cultural Community and shall continue to be led by that Community, the issue of fair and safe migration shall remain a priority in the implementation of all the three pillars of the ASEAN Community.  

8. This Framework Instrument shall be a legally binding agreement among all ASEAN states in accordance with ASEAN Charter article 5.2 which mandates that “Member States shall take all necessary measures, including the enactment of appropriate domestic legislation, to effectively implement the provisions of this Charter and to comply with all obligations of membership.”
General Principles

Principles of human rights, gender, and migrant workers rights – connection to international labour standards (statement of principles, ratifications, implementation)
9. The ASEAN Charter sets out that all ASEAN states shall act in accordance with a set of principles, including in Article 2.2.(i) which proclaims the principle of “respect for fundamental freedoms, the promotion and protection of human rights, and the promotion of social justice.” 
10. In the ASEAN Charter, the states of ASEAN further committed themselves to act according to a series of Principles, including “upholding the United Nations Charter and international law, including international humanitarian law, subscribed to by ASEAN Member States.”  All member states of ASEAN are members of the United Nations and therefore recognize the importance of respecting the Universal Declaration of Human Rights (UDHR).  All member states have also ratified the UN Convention on the Rights of the Child (CRC) and the UN Convention on Elimination of Discrimination Against Women (CEDAW), thereby voluntarily taking on the obligation to ensure that their national laws, regulations, and practices conform to the provisions of the CRC and CEDAW.  As parties to CEDAW, ASEAN member states must also recognize the important recommendations made in General Recommendation no. 26 (Women Migrant Workers) of the Committee on the Elimination of Discrimination Against Women, issued in November 2008.  ASEAN Member States shall also agree to remove any specific reservations they have lodged against the application of any of the provisions of the CRC and CEDAW in their national territory. 
11. This Framework Instrument shall be guided by four central principles.  First, it shall include and cover all migrant workers in ASEAN.  Second, it shall recognize that the protection of the rights of migrant workers is a shared obligation of both sending and receiving countries. Third, it shall follow the principles of non-discrimination in treatment provided to migrant workers and their families.  Finally, given the predominance of women who are migrating for work, the fourth principle shall be to ensure migration policy and practices are gender-sensitive.  
12. The first core principle is all migrants in ASEAN shall be covered by the Framework Instrument, regardless of legal status. This principle was affirmed by the ten nations of ASEAN as well as other Asia-Pacific countries in 1999 in the Bangkok Declaration on Irregular Migration, which declared that “Regular migration and irregular migration should not be considered in isolation from each other” and added that “migration, particularly irregular migration, should be addressed in a comprehensive and balanced manner, considering its causes, manifestations and effects, both positive and negative, in the countries of origin, transit and destination.”  The Bangkok Declaration committed the signatory nations to an approach that underlines “comprehensive, coherent and effective policies on irregular/undocumented migration have to be formulated within the context of a broader regional framework based on a spirit of partnership and common understanding.”  

13. The second core principle is ASEAN’s approach to migration shall be guided by the recognition that just as the protection of the rights of migrant workers is a joint responsibility of sending and receiving states, so also migration should be expected to provide benefits to both receiving and sending countries.  The ASEAN Leaders understood and voiced support for this fact in the preamble of the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers by “Recognising the contributions of migrant workers to the society and economy of both receiving states and sending states of ASEAN.”  It should be further recognized that migration has its own costs and benefits for the migrant worker, his/her family, and the sending and receiving states, and that addressing the many challenges to migrant workers’ rights can only be done through effective collaboration between sending and receiving states. 
14. The third core principle guiding the protection and promotion of the rights of migrant workers shall be non-discrimination and “national treatment” for migrant workers.  Specifically, migrant workers shall have equal access to treatment and services no less than the legal minimum provided to national workers of the receiving country.  Included in this core principle is the recognition that special attention shall be paid to important rights which cumulatively serve to enable migrant workers to better protect themselves from highly exploitative situations.  Among these rights are freedom of movement, freedom of association, right to receive and send communications, and the right to life including the right to a family, and security of person.   
15. An important supplement to this third core principle is ASEAN states shall take pro-active measures to reduce all forms of stigma faced by migrant workers and their families, including promoting education efforts to increase tolerance and ensuring that prompt action is taken in cases of incidents of harassment and violence against migrant workers.  
16. The fourth principle is that since women citizens of ASEAN states consistently comprise large percentages of migrant workers moving within ASEAN and from ASEAN to external destinations, this Framework Instrument shall also be guided by gender-sensitive policies, processes and practices on migration.

17. To ensure that these four principles are met, and in accordance with their obligations as member states of the ILO, under this Framework Instrument all the governments of ASEAN agree they shall immediately ratify all eight core ILO Conventions
, and ensure that their national labour laws, especially those laws governing migrant workers, are harmonized with the standards contained in those core ILO Conventions. The ILO Declaration of Fundamental Principles and Rights at Work adopted in 1998 notes that all member states of the ILO have “endorsed the principles and rights set out in its Constitution and in the Declaration of Philadelphia” and therefore are bound by an “obligation arising from the very fact of membership in the Organization to respect, to promote and to realize, in good faith and in accordance with the Constitution, the principles concerning the fundamental rights which are… freedom of association and the effective recognition of the right to collective bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of child labour; and the elimination of discrimination in respect of employment and occupation.”
18. The member states of ASEAN shall also favorably consider the ratification of key ILO conventions related to migration, specifically ILO Conventions 97 and 143, and the UN Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.  The ASEAN Charter Article 2.2.[j]) states that ASEAN shall “uphold the UN charter and international law, including international humanitarian law, subscribed to by ASEAN Member States.” 
Principles of cooperation with ASEAN civil society and trade unions
19. The ASEAN Charter resolves to “…place the well-being, livelihood, and welfare of the peoples at the centre of the ASEAN community building process.”  The Charter further sets out that one of ASEAN’s central purposes is “to promote a people-oriented ASEAN in which all sectors of society are encouraged to participate in, and benefit from, the process of ASEAN integration and community building.”  
20. ASEAN Secretary-General Surin Pitsuwan stated to the ASEAN Foundation’s 10th Anniversary gathering in Jakarta on January 16, 2008, that “…we need to widen and deepen our engagement and interaction with the non-governmental and civil society organizations in the region, as these organizations work closely with the people and are in a better position to articulate their aspirations for an ASEAN Community.” 
21. Accordingly, there shall be clear and transparent mechanisms for regular and continuous consultations with representative trade union, NGO, community based organizations and migrant workers associations.   

Obligations of Receiving States

Right to effective organization (in unions or otherwise) and collective bargaining for migrants

22. This Framework Instrument recognizes that workers’ organizations are vital in the effort to protect migrant workers.   Accordingly, in line with ILO Convention 87, migrant workers shall have the right to form trade unions and associations of their own choosing, or join and be represented by trade unions in receiving states.   Employers shall be required to bargain in good faith with such unions and associations, in line with the principles of ILO Convention 98 and national labour law.  
23. While a trade union has the right to make the final determination on the composition of its membership, there shall be no legal and regulatory barriers which are permitted to systematically obstruct migrant workers’ right to freedom of association.  As technical support for the progressive compliance with this provision, ASEAN shall support a Survey of Legal and Regulatory Barriers to migrant workers’ freedom of association and collective bargaining in each member state .  The Survey shall be done transparently, with involvement of trade unions and civil society organizations which will describe each legal/regulatory barrier to freedom of association and collective bargaining in detail and make recommendations for its amendment or removal.   The Survey shall be submitted to the ACMW for action and follow-up in accordance with one of ACMW’s designated functions to “promote bilateral and regional cooperation and assistance on matters involving the rights of migrant workers.” 
24. All ASEAN states shall make the necessary legal and policy changes to allow for portability of trade union membership between countries in the region, thereby allowing migrant workers who are members of a national trade union body in the sending state to be effectively and legally represented by trade unions in the receiving state. All ASEAN states shall also make the necessary legal and regulatory amendments to enable migrant workers to form their own unions and associations, and register those unions and associations using the same procedures and methods as those used by workers’ organizations of the receiving state.  All types of work done by migrant workers shall be covered by the above-mentioned legal and regulatory amendments. 
25. ASEAN states shall also create an environment that enables the establishment and effective operation of “social networks” of migrant worker organizations/associations (possibly supported by trade unions and civil society organizations from the receiving country) which can facilitate efforts by migrant workers to protect themselves.  ASEAN states shall also respond positively in policy and practice to efforts by civil society organizations and trade union “watchdogs” to monitor and report places of employment that refuse to recognize and bargain with migrant workers’ organizations on terms and conditions of work.  
Wages and conditions of work and national treatment
26. The ASEAN Declaration provides that “…the receiving states will...promote fair and appropriate employment protection, payment of wages and adequate access to decent working and living conditions.”  In line with the principle of “national treatment”, ASEAN states shall ensure that both labour laws and regulations provide that all migrant workers shall receive no less than the legal minimum wage provided to workers of the receiving states, and shall be protected according to all legal provisions governing hours of work, working conditions, worker benefits and welfare, and all other relevant provisions of law.
27. Where no legal minimum wage is established according to law, the Government shall establish, in consultation with tripartite partners and with technical assistance from the ILO, the prevailing daily wage for each industrial sector in which the migrant workers are employed and ensure that migrant workers are paid no less than that prevailing daily wage for the sector where they work.  The prevailing daily wage for each sector shall be sufficient to cover a worker and family’s basic needs and provide enough additional for the worker to accrue some savings. Provision should also be made for old-age pensions and a fund or insurance scheme set up for periods of unemployment and emergencies for all workers, including migrant workers.
 
28. Each ASEAN nation shall devise and implement a transparent and time-bound process to establish a daily minimum “living wage” that enables both workers who are nationals of the country and migrant workers to live and work with dignity.  
29. As called for in Article 11 (1) (d) of CEDAW, ASEAN Member Governments shall progressively achieve equal remuneration between men and women in all fields through appropriate measures.  
30. Pregnancy shall not be considered a legally legitimate reason for termination of work or deportation.  Maternity benefits and protections shall be included in migrant worker contracts, in accordance with the rights guaranteed by Article 11 (2) of CEDAW.   
Use of standard contracts for hiring migrant workers

31. In ASEAN states that receive migrant workers, the appropriate regulatory authority shall issue Ministerial regulations prescribing minimum standards that shall be required to be embodied in all employment contracts for migrant workers. The appropriate regulatory agency shall likewise issue standard employment contracts for migrant workers
 that is issued by the receiving state’s Ministry of Labour or other appropriate Government agency.  Additional information which shall be determined (and committed to writing in the contract) in consultation between the migrant worker and employer includes: name and type of position, any specific provisions and responsibilities connected to the job not covered in standard sections of the contract, place of work and name of supervisor, and specific information about wages and benefits above the minimum set out in law.  Where applicable, the standard employment contract shall also provide for a joint and solidary obligation between the employer, the employment broker, if any, and the private recruitment agency that deployed the migrant worker for money claims of the migrant worker.
 Contracts will be effective only when freely signed by both parties, in the presence of witnesses.  The standard contracts for migrant workers shall be enforced under the provisions of the national labour law.  The standard contract shall be produced in three languages – the language of the country of origin of the migrant, the language of the receiving country, and English – and all three contracts shall be legally enforceable in both sending and receiving countries. 
32. Appropriate systems for verifying migrant workers contracts shall be established by each sending Government prior to the departure of the migrant and supplemented by checks of migrant worker contracts by the Embassy of the sending Government in the receiving country.  
33. Both the employee and the employer shall be given a copy of the signed contract in a language understandable to them.   

34. A pre-work orientation program on the rights and responsibilities of migrant workers under the provisions of the standard contract shall be organized at no expense to the migrants in the receiving country immediately after their arrival.  
35. Only contractual relationships between migrant workers and employers which are concluded using the Government issued standard contracts or government approved contracts shall be considered legal. Use of any other contract to hire migrant workers shall be considered illegal.  Action by an employer to compel the signing of non-Government issued or approved standard contract, or contract substitution for a Government-issued standard contract, shall be punished with significant fines and other legal penalties being levied against employers.  Contracts shall be concluded only between the direct employer
 of the migrant worker and the migrant worker, and contracts concluded between the worker and any other third party shall not be considered a valid work contract.  “Outsourcing” arrangements that permit direct employers to divert responsibility for wages, benefits and welfare of migrant workers to external employment agents shall be prohibited. 
36.  Government authorities shall undertake education and public awareness campaigns, targeting employers of migrant workers, to clearly explain the legal requirement to use a Government issued standard contract to hire migrant workers and outline possible penalties for non-compliance.  

Right to hold original travel (passport), work and personal documents and prohibition on seizure of documents  
37. The right of all migrant workers to hold their own passports and the original Government-issued work and personal documents shall be considered inviolable.  All Governments shall set out severe legal penalties against any person who willfully destroys, mutilates or confiscates a migrant worker’s travel, work or personal identity documents issued by any Government agency.  
38. Such documents shall only be taken away from the migrant temporarily by permanent civil service officials of a Government in the course of a criminal or civil case investigation, and then only for the minimum possible time and in exchange for an officially recognized receipt for the document.  Member States of ASEAN shall adopt a clear no-tolerance policy that imposes heavy fines and other punishments on all persons (employers, brokers and recruitment agents, and non-authorized government personnel) who for any reason seize or hold migrant workers’ documents. 
39. For migrant identity documents (such as work permit or work ID card) issued by the receiving country government to legally registered migrant workers, the government shall issue two (2) original copies of the document, one clearly identified as “for the employer” and the other identified as “for the worker.” 
40. The right of migrant workers to freedom of movement, especially the right to leave their workplace or worksite during times outside of their regular working hours, shall be guaranteed.  Members States shall also allow migrant workers to apply for and receive a driver’s license under the same terms and conditions as driver’s licenses are granted to nationals of the receiving country.  
41. Authorities of labour receiving countries shall develop and sustain public outreach campaigns using popular media and events to educate current and future employers of migrant workers about the right of workers to hold their original work and personal documents and leave the workplace, and shall take criminal and civil action against employers who illegally confine migrant workers.  
Special challenges facing foreign domestic workers and caregivers
42. Governments shall address key problems faced by domestic workers, who are especially vulnerable because they frequently face isolation and a lack of support mechanisms because their worksites are in private homes.  Among these problems are: lack of employment contracts, prevalence of sexual harassment as well as other physical and psychological abuse, failure to provide any holiday leave or over-time pay, payment of sub-minimum wages, forced working of long hours, seizure of worker’s identification documents, restrictions on movement and association, and existence of child labourers working in domestic service.  Governments shall consider appropriate programs with civil society organizations working with migrant workers to conduct outreach to domestic workers and build effective protection systems for these vulnerable workers.  
43. Both sending and receiving Governments of ASEAN shall amend their labour laws and regulations to ensure that domestic workers are specifically included as a recognized category of worker covered by the national labour law, and shall ensure their rights to freedom of association and assembly are protected.   
44. Receiving and sending Governments shall agree that due to the special nature of domestic work, it is important that migrant domestic workers shall receive, at a minimum, one day of paid leave in each 7 day period and be allowed off days for public holidays or festivals celebrated by them; or substitute days off for these.  All ASEAN states shall incorporate this requirement in their labour laws and regulations.   
Agreements/mechanisms to change employers in receiving countries and other employment recruitment processes
45. ASEAN Governments receiving migrant workers shall devise migrant registration schemes that enable migrant workers to directly register with Government authorities and eliminate the guarantor role played by employers in many such schemes.  The role of employers shall be restricted to informing the Government of the entry and departure of migrant workers to their work forces, and strictly following the provisions of the national labour law and the standard migrant worker contract. 
46. As part of the migrant registration schemes adopted by receiving states, workers shall have the right to seek a new employer.
  If the worker’s employment is unilaterally terminated by the employer, s/he shall also have the unrestricted right to change employers.  Registration systems shall not unnecessarily hamper workers' ability to move within the receiving country to find or undertake work.
47. An improved system with a longer transition period (no less than 30 days) should be devised during which a migrant worker is allowed to freely seek a new employer so that migrant workers have a reasonable chance of continuing their documented status and maintaining legal employment. 
48. ASEAN Member Governments shall ensure that migrant registration schemes are transparent in requirements and processes, conducted in language(s) the migrants understand, and guided by migrant-friendly procedures. 
Migrant worker health 

49. The ASEAN leaders determined in the Bali Concord II that “ASEAN shall further intensify cooperation in the area of public health, including in the prevention and control of infectious diseases…and support joint regional actions to increase access to affordable medicines. The security of the Community is enhanced when poverty and diseases are held in check, and the peoples of ASEAN are assured of adequate health care.”  (Bali Concord II, Article c.4)  Providing easily accessible, quality health care to migrant workers and their families not only benefits migrant populations, but also serves an important public health purpose that protects the people of the receiving country.  If migrant workers are unable to access public health systems (because of lack of status, fear of arrest, financial costs) then they will be forced to remain untreated, thereby undermining the comprehensive public health response required to keep all persons in the nation’s territory healthy and safe.  
50. Receiving and sending countries shall establish and operate effective migrant workers health referral networks.  Cooperation shall be undertaken to ensure that sending countries have appropriate information about health care systems in country of destination for use in their pre-departure programs.   Receiving countries shall devise systems for delivering health care for migrant workers and their families in the areas where they work and live.  Migrant health care workers, who have the linguistic and cultural understanding of migrant communities, and the trust of migrant workers and their community leaders, shall be identified, trained, and supported (through job registration and appropriate support) to assist the receiving country’s public health service conduct effective outreach and support to migrant communities.  
51. In order to guide effective public health interventions focused on migrant workers and their families, receiving countries (working with the support of the UN and international agencies) shall undertake on an annual basis a comprehensive study of the numbers, living and working conditions, and health of migrant workers in the country, and shall make public the data and results of this research.
Migrant worker accommodations and living conditions

52. An employer of migrant workers shall be required to provide those workers with clean, hygienic, and safe accommodation at no cost to the worker with provisions for sex segregated accommodation where required on safety grounds.  Employers shall be responsible for regular maintenance of the housing provided.  

53. Migrant workers shall be given the right to accept or refuse employer-provided accommodation and in no instances shall the right to work be conditioned on acceptance of employer-provided accommodation.  If the worker exercises their right not to use employer provided accommodation, then the migrant workers shall pay for the cost of the rental of his/her chosen accommodation.     

54. Migrant workers shall not have their freedom of movement restricted as a condition of accepting employer-provided accommodation.  

55. ASEAN governments shall develop adequate housing for migrant workers, taking into account the number of incoming migrants entering each area, and ensure provision of a range of services (proper sanitation, access to clean water and electricity, garbage collection, building safety, public transport services, and security) are provided to these areas.  Migrant workers’ accommodations shall be sanitary, safe, and secure, and subject to regulation under national laws dealing with building safety, and public health.  ASEAN Governments shall strive to ensure that accommodation and living conditions for migrant workers accord with the principles of the Istanbul Declaration on Human Settlements of the UN Habitat II conference. 
Access to health services for migrants and families

56. Article 12(1) of CEDAW provides that all ratifying states “shall take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure…access to health care services, including those related to family planning.” Accordingly, all ASEAN states shall ensure migrant women workers are provided access to gender-sensitive reproductive health services, in addition to ensuring the protection of women workers’ health in the work place.   

57. All ten member nations of ASEAN have ratified the UN CRC, which states in Article 24 that “States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services.”  Accordingly, ASEAN Member States shall ensure access to pediatric care for the children of migrant workers.  
58 ASEAN recognizes that the quality of health of a migrant worker does not just affect the worker, but also has implications for his/her ability to work and contribute to the economy of the receiving country, and to earn and send money to his/her family still residing in the country of origin, and to return to the country of origin and have a productive life upon their return.  
59. ASEAN Member States shall ensure accessible, affordable and quality health care, including health education and counseling, is provided for migrants.  

60. The ASEAN Commitments on HIV and AIDS, adopted by the ASEAN leaders on January 13, 2007, in Cebu, Philippines, declares that the ASEAN Governments commit to “Put into place necessary legislation and regulations (including workplace policies and programmes) to ensure that persons living with HIV and affected groups are protected and are not subjected to stigma and discrimination, have equal access to health, social welfare and education services…”  Therefore, ASEAN Member States shall ensure that migrants are able to access proper HIV prevention, treatment, care and support services, including voluntary and confidential HIV counseling and testing in both countries of origin and destination.

61. ASEAN Member States shall recognize that mandatory HIV testing violates individual human rights and shall change their requirements and practices to conform to international standards.  States which require health tests from migrant workers shall first provide access to information in the language of the migrant about the test(s) to be performed.  Pre- and post-test counseling shall also be provided by qualified health counseling personnel in the language of the migrant.  HIV shall not be considered as an exclusionary condition for employment of migrant workers and migrants shall receive equal protection from such discrimination as stipulated in national laws. At all stages of the testing process, migrant workers shall be afforded the right to privacy and dignity.  The HIV status of migrant workers and members of their families shall remain confidential.
 

62. Migrant workers and their families shall not be obliged to undergo discriminatory or abusive medical examinations for any reason, and shall not be involuntarily deported based on the results of a medical test.
 In line with the humanitarian principles underpinning the medical profession, ASEAN Member States shall extend treatment in the receiving country to migrant workers in order to ensure there is no delay in providing medical services necessary for them to recover their health.   
63. Accordingly, it is imperative that the Member States of ASEAN create an effective scheme of high quality, portable health care insurance that provides maternity and other benefits for migrant workers and their families.  
Occupational safety and health

64. In the Joint Communiqué of the 19th ASEAN Labour Ministers Meeting, issued in Singapore in May 2006, the Ministers “… recognised that OSH policies and programmes should be an important element of ASEAN labour cooperation” and set out “advocating OSH as a priority in national and regional labour agendas” as one of the four priority areas for future cooperation.  Further, in their Joint Communiqué at the 6th ASEAN Ministerial Meeting for Social Welfare and Development, held in Hanoi, Viet Nam on December 6, 2007, the Ministers stated “we strongly felt that the principles of regional cooperation and integration need to be translated into proactive, effective and productive action in the field of Occupational Safety and Health in the ASEAN region, which will be to the benefit of the populations of ASEAN.”  The commitment to OSH policies as stated in the ASEAN Joint Communiqués of 2006 and 2007 shall be adopted and implemented.  
65. The ASEAN states shall strictly regulate all workplaces and ensure that all national OSH statutes are complied with. The ASEAN states shall ensure that all migrants have access to health care, treatment, rehabilitation, and compensation for injuries, disease or deaths in the workplaces.  In addition, referral systems shall be set up between the sending and receiving countries to address any long-term effects (diseases, disabilities) resulting from injuries at work or occupational disease suffered by migrant workers, as well as to ensure dependents of deceased work accident victims, especially those who have lost their sole source of income, are able to speedily and effectively access entitled compensation. 

66.  Employers shall be required to provide, at no cost to the worker, comprehensive training on OSH issues and safety equipment in the workplace for all migrant workers employed by them.

67. ASEAN shall determine which professions and sectors can be determined as particularly dangerous (such as but not limited to quarrying and mining, construction, ship-building, off-shore fishing, and other hazardous jobs in the formal and informal sector) and set out appropriate additional safety regimes for these jobs.  In making such determinations, ASEAN should seek appropriate technical assistance from knowledgeable international organizations such as the ILO or other organizations/ agencies specialized in OHS systems and equipment that meet internationally recognized and accepted standards. 
Policies on migrant worker family & children, including marriage, birth registration, education and access to other services
68. Since all the Member States of ASEAN have ratified both the UN Convention on the Rights of the Child (CRC), and the UN Convention on Elimination of Discrimination Against Women (CEDAW), ASEAN shall regard the requirement to provide birth registration to children born of migrant workers to be a joint obligation of sending and receiving states.  Birth registration shall be provided to the child regardless of the legal status of the parent(s). First, all children born to migrant workers shall be provided with birth registration certificates issued by the receiving Government authorities which clearly identifies the names and nationalities of the child’s parents, and shall be registered on the civil register of the country (thereby providing a concrete record of the child’s birth.)  Procedures adopted shall be in accordance with Article 7 of the CRC which provides that “The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents.  States Parties shall ensure the implementation of these rights in accordance with their national law and their obligations under the relevant international instruments in this field, in particular where the child would otherwise be stateless.” 
69. All ASEAN states shall establish an easy to access, inexpensive, rapid, and effective procedure at its overseas Embassies and Consulates which shall accept birth registration documents of the receiving state (showing the child as being born from a migrant worker who is a citizen of the sending state) as the necessary evidence to verify nationality of a child.  The procedure shall result in the extension of citizenship (and issuance of official documentation to that effect by the Embassy or Consulate) to the migrant child.    
70. The Government of the receiving country shall be responsible for documenting the birth of all migrant children in its national territory, and for compiling and sharing overall aggregated data on migrant births with the sending countries and with the ASEAN Secretariat.    

71. CEDAW provides in article 16 that “State Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations...” including the “…right to enter into marriage.” Furthermore, the Universal Declaration on Human Rights states in article 16 that “Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family.”   Therefore, all ASEAN Member States shall guarantee the right of migrant workers to marry and formally register their marriage in the receiving country and shall ensure no punitive measures are taken against migrant workers who marry while in the receiving country.    

72. Receiving Governments shall provide access to free education for the children of migrant workers at Government schools, in line with the provisions of Article 28 of the CRC which states that “States Parties recognize the right of the child to education, and with a view to achieving this right progressively and on the basis of equal opportunity, they shall, in particular:  (a) Make primary education compulsory and available free to all; (b) Encourage the development of different forms of secondary education…and…make them available and accessible to every child.”
  Systems shall be established to ensure recognition by sending countries of education certificates issued to migrant children by receiving country schools.  
73. Receiving governments shall permit the establishment of migrant “learning/education centers” for migrant youth operated by migrant communities themselves with support from civil society or charitable organizations.  The Governments shall recognize that migrant “learning/education centers” can play an important role in ensuring migrant children gain the knowledge and skills to play a positive role in the societies where they reside.  The Governments shall have the right to monitor and provide general oversight for such centers, but they shall not unduly obstruct or hinder (with burdensome or unreasonable regulations or requirements) the efforts to establish and operate migrant-operated “learning/education centers” for migrant children.  
74. The ASEAN Governments shall recognize the significant problem of “statelessness” in many parts of the ASEAN region, especially since lack of nationality greatly increases the vulnerability of stateless migrant workers to exploitation. Accordingly, the Governments shall publicly acknowledge the right of all persons to health and education services and recognize birth documentation issued by any Government for the purposes of identification and access to services.
Systems to protect and promote rights of undocumented workers

75. The Bangkok Declaration on Irregular Migration, signed on April 23, 1999, by all ten member governments of ASEAN clearly states that the issue of irregular migrant workers is a historical one in Southeast Asia which must be tackled through a regional framework.  Specifically, the signatory Governments agreed that “comprehensive, coherent and effective policies on irregular/undocumented migration have to be formulated within the context of a broader regional framework based on a spirit of partnership and common understanding.”   The Framework Instrument is precisely such a regional framework and therefore the rights of undocumented workers shall also be protected and promoted under the Framework Instrument, on the basis of non-discrimination.    

76. Thus, all ASEAN Member-States shall recognize and protect the rights of undocumented migrants and ensure their well-being.  Migrants shall not be penalized because of a lack of status or documents, and Governments shall adopt procedures to speedily and effectively regularize their status and provide necessary identification documents. 
77. Receiving countries shall devise and implement (at regular intervals) programs to ensure undocumented migrant workers in their territory are provided with the opportunity to undergo an administrative procedure that will allow them to become documented without being penalized.   This shall be accomplished through implementation of administrative programs that enable undocumented migrants to come forward without fear of punishment, register themselves (and their families) and regularize their status, seek legal employment or convert their existing work status to legal employment, and gain access to the full range of services available to migrant workers under this Framework Instrument and national laws. Such programs shall be widely publicized in advance in both the national language of the receiving country and the major language(s) spoken by migrant workers through a combination of radio, TV, print, and online media, and use of posters and other information designed to reach migrant workers where they live and work.
    
78. All receiving countries shall establish effective migrant worker assistance hot-lines, with ability to receive phone calls from migrant workers in their own language, English, and the language of the host country.  These hot-lines shall be connected to an effective service referral system.  These systems shall be connected also to representatives of sending countries in the receiving country, such as Embassy personnel, empowered to provide assistance to migrant workers in distress.  
Policy to abolish discrimination in all forms against migrant workers

79. The ASEAN member Governments shall eliminate all forms of discriminatory policies and practices against migrant workers and ensure that all aspects of labour law, and social protection and anti-discrimination laws, are equally applied to all categories of migrants, in adherence with the principle of “national treatment.”  
80. Because migrant workers in ASEAN are increasingly female, the Member States of ASEAN shall set out clear gender-sensitive policies on migration, and ensure that Government practices towards migrants reflect these gender specific migration policies.  These practices should aim to be empowering rather than restrictive of women’s migration and mobility.
Effective systems of labour inspection and implementation of regulations
81. In the Coordinated Mekong Ministerial Initiative against Trafficking (COMMIT) MOU signed between 5 Member Governments of ASEAN
 and the Government of the People’s Republic of China, it was agreed that Governments shall “apply national labour laws to protect the rights of all workers based on the principles of non-discrimination and equality.” All ASEAN member states shall ensure that their systems of labour inspection are adequately staffed and funded to undertake effective regulation of labour laws related to migrant workers, with a primary focus to be maintained on monitoring and enforcement of laws related to conditions of work.   Special arrangements shall be made by labour inspectorates to provide public information on labour laws and migrant oversight policies in the languages of the migrant workers, and to develop language/translation capacity so that investigations of non-compliance with law can include the input and testimony of migrant workers.
   

Access to legal systems and justice
82. ASEAN member Governments shall ensure that there are systems of effective legal aid for migrant workers that specify measures that should be taken to assist the migrant workers when they lodge complaints about ill treatment and violations of the law.     
83. Specifically, the legal aid system shall be readily accessible to migrants in the communities where they live and work; legal aid officers must be able to converse and receive information from migrants in their own language or through interpreters; have standing to represent migrant workers in the courts; and be authorized to facilitate settlements between the aggrieved migrant worker plaintiffs and defendants in line with the professed preferences of the plaintiffs.  ASEAN states shall agree to the principle that potential plaintiff(s), whether documented or undocumented, shall be guaranteed the right to receive legal assistance to file a legal case seeking justice and pursue the case to its conclusion without threat or fear of harassment, arrest or deportation.  Migrant workers shall also have the right to petition all relevant courts to seek legal redress and shall not be denied access because they are migrant workers and/or lack legal status in the country. Migrant workers involved in legal proceedings shall be allowed to seek and accept gainful employment during the course of the legal proceedings. 
84. Governments of labour receiving nations in ASEAN shall ensure that quality public information about access to legal systems and justice for migrant workers is widely distributed in languages the migrant workers understand, and shall widely publicize the existence of systems to receive complaints from migrant workers (such as phone hot-lines, post office boxes, legal assistance offices, Embassy referral systems, etc.)   The content of the information provided and the methods for distribution of that information shall be culturally and gender sensitive.  These information outreach efforts shall be coordinated with trade unions, local/community based organizations, and NGOs whose support for awareness raising for migrant worker organizations and leaders can help ensure effective acceptance of the information by migrant communities.     
85. Given the vulnerability of migrant workers to retaliation by employers, brokers and criminal gangs, witness protection systems shall also be created and/or strengthened in all ASEAN states, with specific mention of migrant worker complaints to be included in the categories of cases for which witness protection applies.  Where cases involve women migrant workers, it should be ensured that trained women officers are involved in protection for witnesses.  
86. In cases involving human trafficking, international standards for victim protection (contained in the COMMIT MOU and elaborated in depth in the UN Recommended Principles and Guidelines on Human Rights and Human Trafficking) shall be followed by all ASEAN states.  
Screening, arrest, detention and deportation policies and processes
87. The Bangkok Declaration on Irregular Migration, signed by all ten ASEAN Governments in 1999, included the clear recommendation that “Irregular migrants should be granted humanitarian treatment, including appropriate health and other services, while the cases of irregular migration are being handled according to law. Any unfair treatment towards them should be avoided…”

88. In line with the commitments undertaken in the ASEAN Declaration Against Trafficking In Persons Particularly Women and Children, adopted by the ASEAN Leaders in Vientiane in 2004, undocumented migrants discovered by the authorities in conditions of highly exploitative work shall be screened to determine whether they are victims of human trafficking, in accordance with the provisions of the Framework Instrument and national laws on human trafficking.   Those found to be victims of human trafficking shall be given special protection in line with anti-trafficking policies and laws, and case management coordinated with the representatives of the sending Government.  Bilateral and/or multi-lateral agreements on the policies and procedures to support the repatriation and reintegration of trafficking victims shall govern the return of these victims to the sending countries.  
89. The Member States of ASEAN shall immediately end all arrangements which devolve law enforcement authority over migrant workers and their families to persons who are not law enforcement officials with permanent civil servant status in the Government. Arrests and detention of undocumented migrant workers shall be done only by permanent civil servants with a legal mandate for law enforcement and in accordance with a warrant. Locally recruited paramilitary or civilian auxiliaries shall not be authorized to arrest or otherwise detain migrant workers, and shall be prohibited from involvement in deportation procedures. 

90.  In order to prevent possible forced or unlawful deportations, private companies or individuals shall be prohibited from involvement in providing detention and deportation services.  Officials of receiving countries at ports of entry and exit shall be provided with appropriate knowledge and training to pro-actively recognize and intervene in cases of involuntary deportation of migrant workers, and translation services shall be readily accessible to allow officials to investigate suspected cases of forced/involuntary deportation.    
91. Any housing, detention, and deportation of migrants shall only be carried out lawfully, in a safe and dignified manner and in humane conditions.  Governments shall prevent migrants from being pushed back and forth across borders from one country to another without being able to access the protection of their national authorities or to access international protection.  
92. Penalties for remaining in an irregular or undocumented status in the territory of an ASEAN member State shall be proportionate.  Violations of administrative laws or procedures shall not be treated as criminal offences.  Provisions of law that subject migrants to cruel, inhuman and degrading treatment shall be reformed to eliminate the practice, in accordance with a time-bound consultation between sending and receiving states conducted within the ASEAN Committee on Migrant Workers.  
Social and cultural beliefs and practices of migrants
93.  Receiving states shall afford migrants the right to peacefully practice their social, cultural and religious beliefs and shall not impose restrictions or otherwise obstruct the non-violent practice of those beliefs.  Practice shall be in accordance with the ASEAN Charter, which sets out in article 2.2.l that one of its core operating principles shall be “…respect for the different cultures, languages and religions of the peoples of ASEAN, while emphasising their common values in the spirit of unity in diversity.” 

94. Children shall be similarly provided the right to practice their social and cultural beliefs, in accordance with UN CRC Article 31 which states that “States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child and to participate freely in cultural life and the arts.”
95. In cases where the social and cultural beliefs of migrants are reasonably found to significantly violate the sensibilities or morals of the receiving Government and communities, the receiving Government shall initiate consultations with officials of the sending Government, representatives of the migrant workers, and representatives of the receiving country’s civil society.  The consultations shall focus on effectively mediating the dispute(s) and finding appropriate solutions that will encourage greater mutual understanding. 
96. Receiving states shall provide their civil servants in departments working directly on matters concerning migrant workers with appropriate training and capacity building to ensure those civil servants have knowledge of migrant workers’ language and culture.  Regular and open communications between migrant communities, migrant leaders, trade unions and NGOs assisting migrants, and government officials shall be promoted as means to realize this aim.      
Migrants’ ownership of communication devices and transportation vehicles  

97. The right of migrant workers to personal communications shall be respected.  Migrant workers and their families shall have the right to purchase and use mobile phones without undue restrictions by the authorities.  Migrant workers who have applied for and/or  received driver’s licenses in the receiving country shall also have the right to purchase, register and use vehicles, such as motorcycles, without onerous or discriminatory restrictions based on their nationality or status.  The right to apply for and receive a driver license shall not be unreasonably limited given the essential need in some geographical locations to use personal transport. 

Obligations of Sending States

Ensure the right to decent employment and development

98. Governments recognize it is their duty to ensure the right to development, including the provision of opportunities for decent work, for their citizens within their own countries. They affirm the principle that the decision to migrate should be a free and informed choice rather than a final option driven by economic necessity. The Governments of labour sending states in ASEAN fully commit themselves to the achievement of human and humane development in their countries and to the effective protection and promotion of the rights and welfare of their citizens who decide to migrate.

Effective pre-departure training and systems for migrant workers

99.  Pre-departure training programs shall be required by law and/or regulation prior to the departure of intending migrants.  This pre-departure training shall be provided at no cost to the worker, and shall include information on human and labour rights, labour law and regulations in the receiving country, grievance mechanisms and access to justice for migrant workers, content of employment contracts, culture, and working/living practices of the destination country, and “safe migration” mechanisms.  Pre-departure training should be gender-sensitive, reflecting the increasing predominance of women migrants. 
100. Governments shall ensure that pre-departure training includes meaningful and effective training of skills and that mobilization of the workers to work in the receiving country is done on a timely basis, and without inordinate delays.  While receiving pre-departure training, intending migrants shall be provided with hygienic living conditions and accommodation.  If the training programmes include any actual work practice in the sending country, intending migrants must be compensated in accordance with the labour law for any work they perform as trainees.   Under no circumstances shall migrant worker training centers be allowed to lock up intending migrant workers and impede or deny the freedom of movement of migrant workers.  
101. Specific curriculums for pre-departure training shall be developed in close consultation with intending migrant workers and their associations, migrant worker assistance organizations, NGOs and trade unions, and other relevant stakeholders.     
102. The Governments shall engage with civil society organizations, trade unions, networks of returned migrant workers, community groups and leaders, and respected religious and social organizations to help provide this training and to disseminate information to intending migrants.  
103. Wherever possible, these education programs should be community-based and emphasize awareness during the decision-making process. The Governments shall also launch national awareness campaigns, providing clear messages on the importance of safe migration and giving information where additional information can be obtained by intending migrants.  Specific information shall also be made available on Government policies and regulations relating to all allowable costs and fees in the migrant recruitment and mobilization process.    
104. Cooperation should be forged between the ASEAN Governments that are sending migrants and those Governments which are receiving them to conduct a training needs assessments among intending, current, and former migrant workers that will support the development of pre-departure training programs that are practical and relevant to the workers’ needs.  These assessments should be gender-sensitive.
105. Given the significant number of youth departing for work overseas, sending Governments shall consider the possibility of creating “safe migration for employment” programs to be incorporated into the all applicable curriculums in secondary school and at national/Government Universities. 
Cooperation in vocational training and capacity building 

106. The Governments shall establish a comprehensive capacity building program for intending migrant workers, concentrating on building of vocational skills and competences that will enable them to succeed in their own country, and in other countries should they decide to migrate.    

107. Receiving Governments shall provide information, technical assistance, and financial support for vocational skills development programs set up by labour sending Governments and other national institutions (universities, vocational institutes, mass organizations, and civil society organizations), thereby helping bridge the human resource development/capacity gap that exists within ASEAN.  
Effective systems and regulations of the migrants’ departure from and return to their country of origin 

108. Governments of sending countries shall set out effective policies and systems for workers’ departure and return that are based on (and learn from) migrant workers’ actual experiences.  Key principles that shall underpin these systems are: workers shall not have to pay exorbitant fees
 for overseas placements; one-stop processing center approaches shall be adopted to reduce bureaucratic inefficiency and opportunities for graft; contract verification and assistance shall take place; pre-departure training shall be conducted; and recruitment agencies will be licensed and strictly regulated to ensure compliance with the law and regulations.  Governments shall prohibit recruitment agencies from using “security” bonds or deposits, or other similar financial requirements, that oblige migrant workers to remain with one employer in the receiving country.   

109. Sending Governments shall publicly set fixed and reasonable fees for passport issuance and take all appropriate steps to ensure middle-men and agents do not overcharge intending migrants for issuance of a passport.  Sending Governments shall consider opening passport offices in major provincial cities to ease the burden of their citizens in applying for a passport.    
110. ASEAN Governments shall develop a comprehensive database to maintain accurate data about their citizens working overseas.  The objective for this effort is to ensure that Governments have the most accurate and up to date information on migration possible to guide their policy formulation on migration and enable effective provision of services to migrant workers while overseas.  Ideally, this database could be situated at the Ministry of Labour in each Member State of ASEAN, and procedures developed to ensure the Government’s overseas Embassies and other national Government agencies assisting migrant workers can also access this database.  Each Government shall ensure necessary financial and technical support is made available for their designated officials to manage this database.  Clear procedures shall be set for responsible use of the information, including a policy to maintaining privacy of information (such as health information) about individual migrant workers that shall be kept confidential.  Confidentiality should also be respected and guaranteed in cases of migrant workers claiming international protection. 
111. The participation of intending migrants, and returned migrants, and their families, shall be prioritized so that interventions by Governments to make the migration processes safer are based on practical lessons learned from the migrants themselves.   Therefore, the Governments shall improve and broaden current mechanisms and processes to ensure genuine representation and participation of migrant workers in the governance of key Government agencies working with migrants, possibly through use of advisory boards or other systems, in order to institutionalize consultations with migrants, and ensure transparency in operations and in collaboration with civil society.  
112. The ASEAN Governments shall seriously consider setting up a “one stop service center” at both the district, provincial and national levels, placing under one roof personnel from all the relevant Ministries, with all the required forms and applications needed for a worker to go overseas.  Adequate and competent personnel and financial resources should be provided to relevant Government agencies to enable the creation of the “one stop service center” model.  The costs for required procedures could therefore be kept at a reasonable, affordable level.   

113. Sending Governments shall devise (in close consultation with representatives of migrant workers’ families who have remained in the sending country) a set of comprehensive medical and health benefits, social security, and other support services for families in order to ease the difficulties they face as a result of family separation. 
114. Each ASEAN Government shall require the labour recruitment agency to provide a copy of each worker’s contract to the appropriate Ministry with oversight authority so that these contracts can be verified by the Government prior to the worker departing the country. All contracts must be strictly in conformity with both the laws of the sending and receiving country, with at least one version written in a language that migrant workers understand. 
115. Labour-sending Governments shall not impose penalties of any kind against returning migrant workers who originally departed the sending country through informal channels and shall issue appropriate regulations and take pro-active steps to ensure that all local, district, and provincial officials comply with this requirement.  

Monitoring and regulation of labour recruitment agencies and brokers
116. ASEAN Governments shall ensure that all labour recruitment companies operating from their national territory are licensed and set out regulations requiring these companies provide significant financial bonds to the Government which shall be subject to seizure if the recruitment company is found to have deceived or defrauded intending migrant workers.
  Representatives of civil society and returned migrant worker associations shall be included as members of Government oversight bodies to ensure transparency and fairness of regulatory monitoring.  Labour recruitment companies shall be required annually to publicly disclose their fully audited financial accounts, displaying all income, losses, profits and balances, including existing contracts with workers placed overseas, and provide information on current ownership of the company, and shall face criminal and civil penalties for misreporting.  Government officials shall make available information to potential migrants regarding licensed recruitment agencies. 
117. ASEAN Governments shall set out in regulations of recruitment agencies that the recruiting agency in the sending country has joint and severable liability with the principal/employer in the receiving country and can be held legally liable for any money claims or damages resulting from violations of the migrant workers’ contract and other violations of the worker’s rights. 
  

118. Labour recruitment companies shall be held accountable for ensuring that dependable and safe transport is provided for transporting migrant workers.  These companies shall be required to send a representative to accompany migrant workers on their journey to the destination country to ensure safe arrival, and check that employer/agents in the receiving country comply with the contractually agreed arrangements for the migrant workers in the receiving country.  Ideally, recruitment companies involved in sending significant numbers of migrant workers to a particular receiving country should establish a permanent representative or office in that country in order to handle cases that arise with migrant workers it has placed in employment.     
119. Labour recruitment companies and their industry associations shall be expected to develop and enforce specific and detailed codes of conduct among its members that provide for protection of the rights of migrant workers they recruit to send overseas, and take appropriate administrative actions, including expulsion of member  companies that violate the association’s code of conduct.  
Role of Embassies of sending countries in protecting migrant workers who are their nationals   

120. ASEAN Governments shall ensure that their overseas Embassies shall be provided with adequate resources and staff to play a pro-active role in protecting migrant workers overseas. Diplomats shall be provided with training and support to pro-actively defend the rights of their nationals and provide assistance and shelter to their migrant workers who are facing difficulties. Humane and victim-sensitive procedures shall be drawn up for the treatment of those migrants with especially difficult or sensitive situations, for example such as victims of sexual abuse, or persons who are HIV positive.  To the maximum extent possible, female Embassy staff should be trained and available to assist female migrant workers. The terms of reference and duties for officials assisting migrant workers shall include a requirement that these Embassy personnel shall cooperate closely with trade unions and civil society organizations of the receiving country, and shall engage regularly with the migrant community, to ensure effective and timely assistance is provided to their nationals who are migrant workers facing difficulties.  
121. Governments shall consider creating a system of labour attaches, including representatives of trade unions on temporary duty in Embassies, to support migrant workers, and shall also require that representatives of labour recruitment agencies from sending countries take responsibility for ensuring workers are not cheated or abused in jobs to which the recruitment company places them in the receiving country.  To the maximum extent possible, the recruitment and assignment of labour attaches should be gender-balanced to ensure significant representation of women in this migrant protection system.   
122. Embassy personnel shall actively represent the interests of all of their migrant workers, regardless of immigration status, with agencies in the receiving Government, and pro-actively and positively respond to referral of cases of their nationals from Government and civil society representatives in the receiving country.  Sending Governments should devise necessary migrant fund schemes, paid for by the Governments and recruitment agencies, which can provide emergency financial assistance to migrant workers facing crises in the receiving country.  

123. In countries where there are significant numbers of migrant workers from a particular sending state, the Government shall provide adequate resources to establish shelters to protect migrants in crisis (especially but not only for women), and ensure that these shelters are staffed with personnel with appropriate counseling and other support skills.  Systems could also be established to provide support to injured workers.  For this work, it is important that the Government provide clear authority, and adequate budgetary and personnel support to the effort of Embassies to reach out to and protect migrant workers from their country.  
124. The Governments shall also develop and implement effective feedback mechanisms to monitor and evaluate the performance of government agencies addressing labour migration overseas, including both Embassies and Consulates, and shall undertake remediation when performance is found to be below expected standards.  Methods shall be developed to ensure participation of migrant workers (current as well as those who have returned to the original country) in this feedback mechanism. 

125. Governments shall develop effective mechanisms to monitor migrant workers employed in foreign countries and ensure that these systems are kept up to date.  In the case of a sending country’s Embassy in a receiving country, the Embassy personnel shall be provided with a regularly updated list of its country’s nationals working in that country, including name and personal details, location of the workplace (if known), and contact information for relatives/family in the country of origin. This information may be provided separately or in conjunction with the database of overseas migrant workers to be developed in line with paragraph 110.  Governments shall also devise and regularly update an easily accessible database (or other similar information maintenance system) containing information on children of migrant workers born in a receiving country, in line with the systems required by the provisions contained in paragraphs 68, 69, and 70. 
126. Officials in the Embassies of the sending Governments shall systematically monitor the status of their nationals working in the receiving country to ensure compliance by employers with the terms of labour sending MOUs concluded between the two countries.  Embassies shall develop systems to enable their nationals to register their presence with the Embassy, and shall work with Governments of receiving countries to ensure that as a part of the recruitment and hiring process that the labour recruitment agency must inform the Embassy that it has brought in nationals of that country to work.  Information developed by the Embassies shall be consolidated in an information system maintained by the Ministry of Foreign Affairs, and shared with other line Ministries with responsibility for migrant workers.  
Effective reintegration of migrants returning to sending states 

127. ASEAN Governments shall provide political, policy and financial support to assist in the creation and operation of associations and unions of returning migrant workers, and shall establish processes for the involvement of representatives of these associations/unions in all policies and programs involving the sending of migrant workers overseas, and the provision of services to returning migrant workers and their families.  
128. For migrant workers returning to their countries of origin, Governments shall develop a coherent policy framework on socio-economic reintegration of these workers, and shall ensure that development policies truly reflect the interests of returning workers. Governments shall take into account disabilities and/or medical conditions of returning migrant workers in developing this framework.  Such frameworks must also include measures to prevent the discrimination against returnees on the grounds of gender or profession.  Governments shall allocate adequate financial, human and social resources for effective reintegration of these migrant workers, and shall institutionalize the representation of the returned migrant workers and their family members in local decision-making councils.  

129. Governments shall further provide returning workers with economic incentives and assistance such as tax holidays, simplified business registration and regulatory systems, provision of marketing assistance to help workers set up economic enterprises to secure their livelihoods.  Governments shall also support the provision of capacity-building/training in livelihood development, financial literacy, and entrepreneurship for returning workers and their families. Governments shall seek to involve local organizations and NGOs in the delivery of such services for migrant workers.  
130. Governments shall consider undertaking measures to prepare families of intending migrant workers for the situations they will face when their family member is working overseas, and to provide them with social protection measures.  Training could be provided on ideas, values, and strategies to strengthen families (on topics like dealing with strains faced by migrant workers’ families, solo parenting, building understanding and ways to hold the family together), and creative and innovative IEC materials to reach youth to supplement these sessions. Publicity and support for these orientation sessions can also be supplemented by outreach strategies like setting up e-groups and forums, and joint organizations.  Coordination can be undertaken with NGOs and community organizations on programs and services to provide structures of care for children with migrant parent/s, and mitigate adverse effects of migration.   
131. ASEAN Governments and academic institutions should cooperate closely with the ASEAN Secretariat to examine procedures, policies, and practices for effective and just integration of migrant workers entering the work force of a receiving country, and study mechanisms for re-integration of migrant workers when they return to the sending country.  These studies should be made public, and consultative dialogues organized with ASEAN civil society organizations to discuss the findings and make further recommendations.  
Fulfilling international obligation towards country’s national – citizenship, travel documents, right of return. 

132. The Bangkok Declaration on Irregular Migration, signed by all ten ASEAN Governments, recognized the obligation of the country of origin to accept its nationals back and the obligation of the countries of transit and destination to provide protection and assistance in accordance with their national laws.   All ASEAN Governments shall quickly and effectively provide verification of nationality to its overseas citizens, re-issue travel and personal identity documents with minimal possible costs and delays for migrant workers, guarantee financial assistance (in either grant or loan form) and provide support for destitute migrant workers and victims of human trafficking overseas who are the country’s citizens seeking to return to their country.   
Joint Obligations of Receiving and Sending States

Effective regulation of private recruitment industry, emphasizing transparency, accountability and affordability of recruitment systems, and issuance of sanctions against abusive agents and brokers (individual and/or corporate) in both sending and receiving countries

133.  As a matter of policy, ASEAN member states shall ratify ILO Convention 181 (Private Employment Agencies) and immediately implement the following key protective elements of that Convention as part of their commitments under this Framework Instrument:  
· Ensuring that there is an effective system of licensing or certification for recruitment agencies operating in their national territory; 
· Prohibiting any discrimination in the recruitment of workers based on race, color, gender, religion, political opinion, national extraction, social origin, or any other form of discrimination covered by national law and practice, such as age or disability; 
· Preventing private agencies from charging any direct or indirect fees or costs to workers for placement or training; 
· Ensuring that, in policy or practice, private employment agencies neither hinder nor obstruct workers’ rights to freedom of association and collective bargaining; and 

· Ensuring adequate protection that is at least in line with legal minimum standards for freedom of association and right to collectively bargain, payment of minimum wage, hours and conditions of work, occupational safety and health, legal social security benefits, reproductive health, maternity protection and benefits, and compensation in cases of occupational accidents and diseases or employer insolvency.    
134. In all instances, the Governments shall compel recruitment of migrant workers to occur in a professional, transparent, and accountable manner.  The process of granting labour recruitment licenses shall be seriously and strictly managed, with Government officials conducting continuous monitoring of the activities of migrant recruitment enterprises and taking prompt action to withdraw licenses of those enterprises which violate the law, or which are judged not to have the mandate and capacity to effectively carry out their recruitment activities.  Information on the legal status of labour recruitment agencies, including their mandate, responsibilities and authority should be publicized throughout countries where they operate. 
135. Governments, working closely with civil society and trade union partners, shall develop a list of exploitative practices that are considered unacceptable, and shall publicly expose the names of both individual recruiters and recruitment companies whose are found to engage in these practices and/or consistently violate labour laws and regulations.  Owners/operators of recruitment companies reliably found to engage in these practices shall be held accountable and effectively barred from any future engagement in labour recruiting work by all ASEAN Governments.  
136. A database listing these recruiters and employers covered in mechanisms set out in paragraphs 116, 117, 118, and 119 shall be made operational under the appropriate regional mechanism for protecting migrant workers, and all Governments shall contribute information to this database about recruiters and employers operating from their national territory.  

137. Governments shall ensure that private sector recruitment agencies play a positive role in ensuring compliance of receiving country employers with the labour contract and the provisions of the labour law, and shall be held jointly accountable (with the employer) in cases of abuse and negligence that results in harm to the migrant worker. 

138. ASEAN Governments, in cooperation with the ASEAN Secretariat, shall investigate the problems and abuses that exist in the current systems of labour recruitment in the sending countries and engage systematically with all stakeholders (migrant workers, NGOs, trade unions, local, provincial, and national government officials, employers organizations (including small and medium enterprises), and recruitment agency trade associations) to develop just and realistic solutions to issues of  exorbitant  recruitment fees, contract substitution, abusive oversight and maintenance of migrant workers being mobilized or “trained”, deception and human trafficking, and other abuses against migrant workers.  

139.  Through a participatory process involving all stakeholders, ASEAN shall develop and promulgate a Code of Conduct that sets out ethical and transparent practices for labour recruitment agencies operating in ASEAN states.  The code shall outline expected standards in operations that protect and promote migrant worker rights, ensure transparency and accountability, and incorporate best practices.  This code of conduct should be the first step in a longer term process to develop a regional procedure for accreditation of labour recruitment agencies by ASEAN.
Government to government recruitment systems 

140. International best practice from Southeast Asia and other regions of the world indicate that well-run bilateral “Government-to-Government” systems, based on signed bilateral agreements or MOUs, can significantly reduce abuses and fraudulent practices in recruitment, placement and employment of migrant workers.  In whatever recruitment system that is used, Governments shall place an emphasis on creating a system that places an emphasis on good governance, and includes components such as clear regulations,  transparent procedures and processes, use of standard employment contracts that conform to international standards,  processes to prevent malfeasance, and systems for aggrieved workers to file grievances.  
141. To complement this Framework Instrument, ASEAN member states shall negotiate and seek to conclude bilateral agreements that provide for government-to-government recruitment systems based on the Framework Instrument and the principles and provisions of ILO Convention 181.  Given the increasing number of women who are migrating, and the important protection requirements for these women, the Government-to-Government agreements should be gender-sensitive.
142. The Governments shall consider moving expeditiously and progressively to replace the current private-sector/agent driven systems with Government-to-Government systems (based on a written agreement between the Governments).  

143. Government-to-Government systems shall be accessible, easy to understand and accountable to outside scrutiny by a joint board composed of Government officials and external civil society representatives that include NGOs, migrant worker associations, labour unions, and academic/technical experts. 

144. As part of these Government to Government recruitment systems, the receiving Government shall prepare information about the prevailing laws, working conditions and skills required, types of jobs, rights and cultural norms, and health, education, social and financial services for migrant workers, and convey this information to the sending Government(s) prior to recruitment of worker.  The sending Government, working in collaboration with civil society organizations, shall ensure that this information is provided to migrants prior to their recruitment.  
Creation and support for practical and effective grievance and complaint mechanisms and referral systems for migrants 

145. In line with article 8 (1) and article 10 of ILO Convention 181, ASEAN members states shall provide mechanisms and processes for transparent and effective investigation of complaints, alleged abuses and fraudulent practices regarding the activities of private employment agencies, and make certain legitimate representatives of worker and employer associations are provided the opportunity to monitor and participate in these investigations.  The investigation processes shall be gender-sensitive. 
146. Furthermore, these mechanisms shall be able to effectively respond to and solve the cases of all migrant workers (irrespective of status) who are facing difficulties, with uniform standards and transparent procedures in place to ensure quality response to all migrant workers, irrespective of status.   

147. ASEAN Governments shall reach agreements on cross-border legal cooperation that allows all migrant workers to file civil and criminal cases against employers who exploit them and violate the law, where there is prima facie evidence that exploitation has taken place.   All migrant workers shall be provided with free legal aid to file such cases, and shall be free to work (for another employer) in the receiving country or to return back to their country of origin, while the legal cases are proceeding.  Should the worker choose to return to their country of origin, the ASEAN state where the legal case has been filed shall allow the migrant worker to return as needed to participate in ongoing legal proceedings.  

Migration of skilled labour and the ASEAN Framework Agreement on Services

148. The Bali Concord II explicitly recognizes the need to enhance cooperation and integrate activities in “human resource development and capacity building” and “recognition of educational qualifications” and commits that “ASEAN shall continue existing efforts to promote regional mobility and mutual recognition of professional credentials, talents, and skills development.”
149. The ASEAN Charter further sets out as one of its core purposes “to develop human resources through closer cooperation in education and life-long learning, and in science and technology for the empowerment of the peoples of ASEAN and for the strengthening of the ASEAN Community.” 
150. This Framework Instrument shall complement the Initiative for ASEAN Integration (IAI) and the ASEAN Framework Agreement on Services (AFAS).  Significant differences in the levels of economic development among ASEAN member states and the continued persistence of poverty in some nations prompts migration for the purposes of seeking better economic opportunities and livelihoods.  Thus labour mobility has increasingly become a component of integration as barriers are being removed to facilitate freer movement of capital, goods, services and technology.  If handled properly through this Instrument which promotes best practices in managing migration and protecting migrant workers, the Task Force hopes that labour mobility can help reduce the poverty and development gap in ASEAN.  By providing much needed labour to the economy of countries receiving migrant workers, and enabling those workers to earn wages which are sent back to their home country as remittances, migrant workers provide direct benefits that assist in the development of both countries, and increase economic equity among ASEAN countries.  
Accreditation of skills and education of migrant workers

151. Sending and receiving Governments shall work closely with the ASEAN Secretariat to develop an effective system of accreditation of skills and education, sector by sector, at the regional level.   This work shall begin with a study of all aspects of developing such a regional skills and education accreditation system, done in close consultation with the ASEAN Secretariat, other ASEAN Member Governments, employers, trade unions and civil society organizations, and international technical experts.      

Effective prevention and suppression of human trafficking, establishment and implementation of systems to identify trafficking victims, and provision of support for victims of human trafficking
152. Under the auspices of the Framework Instrument mechanisms, the ASEAN Governments shall establish distinct national focal points for the purposes of establishing and maintaining case by case cooperation on human trafficking, in line with the intent of the ASEAN Declaration against Trafficking in Persons Particularly Women and Children that called for establishment of a “regional focal network.”  

153. Half of the members of ASEAN are signatories of the Coordinated Mekong Ministerial Initiative against Trafficking (COMMIT) MOU which has established a comprehensive and sustained framework for cross-border cooperation between states to combat human trafficking.   These following key elements of the COMMIT MOU which are critical to the effective prevention and suppression of human trafficking shall be progressively adopted by all ten ASEAN states under this Instrument: 
· Using the definition of trafficking contained in the Protocol to Prevent,

Suppress and Punish Trafficking in Persons, Especially Women and Children supplementing the United Nations Convention on Transnational Organised Crime;
· Improving regional cooperation against trafficking, in particular through bilateral and multilateral agreements;
· Strengthening cooperation between Governments, international organizations and nongovernmental organizations in combating trafficking in persons;
· Adopting appropriate guidelines and providing training for relevant officials to permit the rapid and accurate identification of trafficked persons and to improve the investigation, prosecution and judicial process;
· Making available to trafficked persons legal assistance and information in a language they understand;
· Adopting and enforcing appropriate legislation against trafficking in persons that is in accordance with international standards; 
· Developing realistic and effective cooperation in the criminal justice system to remove impunity for traffickers and provide justice for victims;
· Strengthening cross-border cooperation in law enforcement among the ten ASEAN countries to combat trafficking through criminal justice process;
· Providing the necessary personnel and budgetary support for trafficking response capacities within national law enforcement authorities; 
· Promoting bilateral or multilateral agreements among the GMS countries to assist each other in the judicial process; 

· Promoting greater gender and child sensitivity in all areas of work dealing with victims of trafficking;

· Ensuring that persons identified as victims of trafficking are not held in detention by law enforcement authorities;

· Providing all victims of trafficking with shelter, and appropriate physical, psycho-social, legal, educational, and health-care assistance;

· Adopting policies and mechanisms to protect and support those who have been victims of trafficking;

· Ensuring cross-border cooperation in the safe return of trafficked persons, including support to ensure their well-being; and 
· Working together to facilitate the successful recovery and reintegration of trafficked persons and to prevent them from being re-trafficked.
154. ASEAN Member Governments shall enact and effectively implement anti-trafficking legislation that conforms with the international standards contained in the Palermo Protocol to the United Nations Convention on Transnational Organized Crime.  Such legislation shall conform to the Universal Declaration of Human Rights, and the UN conventions (such as CEDAW, CRC and others) which have been ratified by the ASEAN Member Governments.  The OHCHR Recommended Principles and Guidelines on Human Rights and Human Trafficking, which is recommend in the text of the COMMIT MOU, shall be used as a guideline for developing and revising anti-trafficking legislation. 
155. This Instrument shall ensure that protection and access to services are provided in an efficient and timely way to those persons who are identified as victims of human trafficking, as determined by the ASEAN Declaration against Trafficking in Persons Particularly Women and Children adopted in Vientiane, Lao PDR, on November 29, 2004.  As provided for in that Declaration, the ASEAN Governments shall “distinguish victims of trafficking in persons from the perpetrators, and identify the countries of origin and nationalities of such victims and thereafter ensure that such victims are treated humanely and provided with such essential medical and other forms of assistance deemed appropriate by the respective receiving/ recipient country, including prompt repatriation to their respective countries of origin; and shall…undertake actions to respect and safeguard the dignity and human rights of genuine victims of trafficking in persons.”   However, provision of this assistance and services shall not be made conditional on the trafficked person’s willingness to cooperate in the criminal prosecution process.
156. Migrant workers who are identified to have been in human trafficking situations should be treated as legal victims and provided with access to justice, including the right to reside in the receiving country until such time as all legal cases seeking redress are completed.  However, being deemed as a victim of human trafficking should in no way infringe upon the rights of the individual inter alia to assistance and services without pre-conditions, freedom of movement, and freedom from arbitrary detention, and privacy. 

157. Special protection shall be afforded by ASEAN states to children in line with UN CRC, which has been adopted by all ten member states.  Governments shall ensure that they act in accordance with CRC Article 32 which commits state parties to “…recognize the right of the child to be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development” and Article 35 in which state parties “shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form.”
Bilateral and regional cooperation systems to protect migrant workers rights 
158. The Bangkok Declaration on Irregular Migration mandated that ASEAN countries shall conduct “a comprehensive analysis of the social, economic, political and security causes and consequences of irregular migration in the countries of origin, transit and destination” which would be developed “in order better to understand and manage migration.” (Bangkok Declaration, recommendation 4)  ASEAN shall re-visit this important recommendation in order to improve bilateral and regional cooperation systems to protect the rights of migrant workers and their families.  

159. The ASEAN states shall ensure that bilateral agreements concluded among Governments in the region are harmonized with international standards and best practices regarding recruitment policies and procedures, preventing illegal recruitment and human trafficking, and protecting the rights of all migrant workers, regardless of legal status.  

160. ASEAN states shall actively support the establishment of civil-society run “migrant help desks” in areas of origin from which migrant workers are departing, and in receiving countries where the migrants work live and work.   ASEAN Government shall adopt policies that clearly support active collaboration with these “migrant help desks”, and ensure the participation (though an advisory/oversight council or other appropriate mechanism) of all key stakeholders such as Embassy officials and/or labour attaches, representatives of trade unions, civil society organizations, and migrant worker associations in the “migrant help desks.” 
Remittances, banking infrastructure systems, and savings schemes
161. Given the importance of migrant worker remittances to the economy of the migrant’s origin country, a dependable, accessible, and low-cost system for transmitting remittances in ASEAN is vital.  The Member States of ASEAN are urged to support the creation of such a remittances system, whether implemented by the private sector, trade unions and civil society organizations, or Government agencies. 
162. ASEAN Governments shall not deduct fees or otherwise divert worker remittances to Government development projects or other programs.  However, Government regulations may be developed to limit the fees charged for worker remittances, especially those implemented by private sector companies.  

163. To support remittances by migrant workers and to reduce potential theft and criminal acts targeting migrant workers and their families due to a lack of secure systems for migrants to hold their financial savings, ASEAN countries receiving migrant workers shall issue regulations permitting migrant workers to easily open savings accounts at local banks with a minimum of personal identification required.   These regulations shall also permit workers who are in an undocumented status to open bank accounts.  Governments shall also actively support and facilitate other efforts by migrant workers, migrant support organizations and other stakeholders to create alternative safe and secure saving options for migrant workers.

Harmonization of national labour laws with ILO core labour standards

164. Many ASEAN Member Governments have already taken important steps to harmonize their national labour laws with ILO core labour standards, especially those Conventions which they have already ratified.   However, in order to support a more comprehensive and inclusive approach, the ASEAN Governments shall undertake an immediate review of all their national labour laws and regulations related to migration, and make progressive revisions to harmonize those laws with the eight core ILO Conventions. The ASEAN Governments shall also provide mechanisms for effective implementation of those newly harmonized labour law.    
165. Since all member Governments of ASEAN are members of the ILO, they are covered under the terms of the ILO Declaration on Fundamental Principles and Rights at Work which obliges recognition of core labour standards.  
Commitments by ASEAN

ASEAN regional systems 
166. ASEAN shall conduct research on the issues, rationales, and possible action areas where regional mechanisms could be created for the protection of migrant workers, while ensuring that such regional mechanisms will complement national efforts.    
167. Among the mechanisms that ASEAN should consider as part of an effort to create a wider web of regional protection are creating an electronically networked “ASEAN Migrant Worker ID” that could supplement migrant worker’s national passports, or serve as a primary ID in cases where migrant workers are stateless or encounter other difficulties in obtaining a passport.  A second possible scheme could be the creation of an “ASEAN Hotline” at the national level in each of the ASEAN countries to provide information/advice for intending migrants (in source countries) or emergency assistance for migrant workers facing difficulties (in destination countries).  Appropriate arrangements would have to be made to ensure that telephone operators are trained responders who are familiar with the language and culture of callers, gender sensitive, and able to either answer questions on laws and regulations, or make timely and efficient inquiries/referrals for information and services.  If set up an ASEAN Hotline would have to effectively collaborate with national level hotlines (where they exist) for intending migrants and anti-trafficking efforts.  Another possible scheme could be the development of a regional system of portable “migrant social security and health insurance” to support the provision of a standard package of basic health and social services to migrant workers.  The provisions of this package would have to be negotiated, but it should contain elements of preventative as well as curative care, access to public hospitals, reproductive health and family planning, and public health and hygiene information.   
168. An important element of an economically integrated ASEAN will be systems of social protection devised for migrant workers to ensure they are not deprived of social security as a result of extended periods of time working outside their home country. ASEAN and its member governments should conduct research, possibly with technical support and assistance from the ILO, on the feasibility of bilateral and multilateral social security agreements that cover migrant workers and their families.  This research could focus on both the mechanisms and the substantive content of possible future bilateral and multilateral social security agreements between sending and receiving countries.  
169. ASEAN should study the feasibility, potential role(s), and methods of operation of an ASEAN Migrant Fund that could support the creation and operation of ASEAN regional mechanisms.  Sources of financial support for the fund could include contributions from ASEAN member governments and other ASEAN stakeholders, UN agencies and other inter-governmental bodies, and bilateral donors.  If created, the ASEAN Migrant Fund should have a clear and defined set of objectives and statement of purpose, operate transparently and accountably, have a system of governance that includes both Government and civil society representatives, and focus only on activities that are linked to ASEAN initiatives on migration.   
ASEAN mechanism for a practical and effective system to handle migrant grievances and refer them for mediation and resolution
170. The Member States of ASEAN shall agree to an effective three-step process to receive and address grievances made by migrant workers, or civil society organizations on behalf of an individual or group of migrant workers.  The principal of step-by-step handling of grievances shall be observed.  
171. The first step shall consist of a referral of the grievance to the focal point at the Embassy of the migrant workers’ country, and to the relevant Ministry office of the receiving country.  If the migrant has been recognized by a UN agency as being under its protection mandate, and s/he has been provided with a document, the UN agency shall also be invited to participate in the grievance process. The grievance shall be registered by the Embassy of the migrant workers’ country, and consultations and negotiations undertaken between the Embassy, the Ministry office, the migrant worker (and/or organization representing the worker), the employer, and other relevant stakeholders.  The aim of this step shall be to establish the facts of the case, mediate the dispute (if possible), and reach a fair and just settlement.   If the grievance cannot be satisfactorily resolved within thirty (30) days, it shall be referred to the second step.  
172. The second step shall consist of a Government-to-Government consultation which shall be conducted at the appropriate levels and means to be determined between the Governments.  A representative of the ASEAN Secretariat (who is not a national of either of the Governments in question) shall be involved as an impartial facilitator.  The process shall seek a fair and just settlement through conciliation, while considering all the relevant facts in the case.  The second step process shall take thirty (30) days, with the possibility of an extension of another thirty (30) days in exceptional cases.  If no resolution is reached, the grievance shall be referred to the third step. 

173. The third step shall involve the ASEAN representative reviewing all aspects of the case and issuing findings and recommendations within thirty (30) days of the end of the second step.  At any time during the third step, either the migrant worker(s) and their representatives, or the party who is the subject of the original grievance, may file for binding arbitration under the supervision of ASEAN, and based on selection of arbiter from a list of impartial arbiters to be maintained by the ASEAN Secretariat.   
174. Active involvement in any of the above-mentioned steps shall not preclude the migrant worker(s) and/or their representatives from filing a complaint with the national human rights institution in the receiving country, or the ASEAN Human Rights Body (AHRB).  
175. All parties shall ensure that there is no retaliation of any sort whatsoever against migrant worker(s) and/or their representatives for filing a grievance under this procedure.  Given the high number of women migrant workers in the region, gender sensitive practices shall also be employed in all steps of this grievance process.  
ASEAN Human Rights Body (AHRB)

176. ASEAN shall create a Subcommittee on the Rights of Migrant Workers as part of the AHRB.  The Subcommittee shall operate with the authority of the AHRB, using the procedures and processes set by the AHRB, and shall have oversight on all aspects of the effort to protect and promote the rights of migrant workers.  
177. The Subcommittee on the Rights of Migrant Workers shall encourage the continuous participation of NGOs, trade unions, and other ASEAN civil society organizations in all its efforts to fulfill its mission.   

Creation and operation of reporting and evaluation mechanisms on situation of migrant workers in ASEAN

Report of ASEAN Secretary-General and  Report of the ASEAN Socio-Cultural Community Council

178.  In compliance with the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers, the Secretary-General of ASEAN “shall submit annually a report on the progress of the implementation of the Declaration to the Summit through the ASEAN Ministerial Meeting.”  To achieve the most comprehensive and informative report possible, a participatory national and regional reporting process, involving representatives of employers, trade unions, civil society organizations, and representatives of migrant workers organizations, shall be established to provide inputs to the Secretary-General’s report.  This reporting process shall follow a reporting schedule and process developed by the ASEAN Secretariat for national report inputs to be provided to the Secretariat, and this reporting time-line shall be shared with national stakeholders.  
179. The report on the ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers which is submitted by the Secretary-General to the ASEAN Ministerial Meeting shall be made public and posted on the ASEAN website in a timely manner. 

180. Each ASEAN Community Council is tasked in article 9.4.b of the ASEAN Charter to “coordinate the work of the different sectors under its purview and on issues which cut across the other Community Councils” and in article 9.4.c to “submit reports and recommendations to the ASEAN Summit on matters under its purview.”  The ASEAN Socio-Cultural Community Council (ASCCC) shall develop an appropriate mechanism to receive on a regular basis, and not less annually, reports submitted by representatives of employers, trade unions, civil society organizations, and representatives of migrant workers organizations.  The Council’s review of the reports submitted, and writing of its report, shall be complemented by at least an annual public hearing which is no less than one day in duration and open to representatives of all ASEAN civil society organizations which have submitted reports to the Council during the previous year.  The public hearing shall be held to coincide with the regularly scheduled meeting(s) of the Council as stipulated in article 9.5 of the ASEAN Charter.    

181. This reporting process shall follow a reporting schedule and process developed by the ASEAN Socio-Cultural Community Council and the time-line and formats for reports to be submitted shall be widely publicized by the Council at the start of each calendar year.     
Participation of National Civil Society in Government’s Reporting on Implementation of the ASEAN Instrument 
182. In order to contribute information and reports in line with the reporting processes of the Secretary-General and the ASEAN Socio-Cultural Community Council, each ASEAN member Government shall designate a focal point within the Government to handle these responsibilities and shall develop a draft national report in line with the report schedule and processes set by the ASEAN Secretariat (for the Secretary-General’s report) and the ASCCC.  Prior to submitting the national report to ASEAN, the national focal point shall organize an annual national consultation meeting, convened in cooperation by the appropriate Government office(s) and including representatives of employers, trade unions, civil society organizations, women’s organizations, youth groups, representatives of migrant workers present in the country, and other relevant stakeholders to discuss the national report which shall be sent to the ASEAN Secretariat and ASEAN Socio-Cultural Community Council.  The national focal point shall receive the recommendations from this national consultation and make revisions to the national report as appropriate prior to conveying the report to the ASEAN Secretariat and the ASCCC. 
183. The national Government focal point shall also agree to accept at any time and review “shadow reports” provided by civil society organizations and trade unions for consideration by the ASEAN Secretary-General and/or ASCCC.  Upon submission of a “shadow report” the Government focal point shall pro-actively engage in consultations on the content of the report with the organization(s) submitting the report.  

Civil society and trade union role with ASEAN Committee on Migrant Workers 
184. The ASEAN Governments shall agree to provide a substantive role to civil society and trade unions in ASEAN to work jointly with the CSO-TU Task Force on ASEAN Migrant Workers (TF-AMW), thereby answering the call of the new ASEAN Secretary-General, H.E. Surin Pitsuwan, to support the greater participation and involvement of ASEAN civil society in important matters that affect the welfare of the peoples of ASEAN.
  The TF-AMW should be seen as complimenting the efforts of  ACMW. The TF-AMW has continually focused on building the capacity of civil society stakeholders to play effective roles in supporting the work of the ACMW to draft and implement the forthcoming Instrument on the Protection and Promotion of the Rights of Migrant Workers.  By including civil society and trade unions, the Member Governments will be fulfilling a central premise of the ASEAN Socio-Cultural Community Plan of Action which contains as one of its key features that “civil society is engaged in providing inputs for policy choices.” 
Civil society and trade union role in ASEAN Forum on Migration

185.  The ASEAN Forum on Migration shall be organized as an annual event to provide an inclusive platform for exchange of information and views on migration topics between representatives of ASEAN Member Governments and civil society organizations including trade unions, NGOs, mass organizations, community based organizations, and migrant workers associations.  Given the constructive role that the ILO has played in assisting the Forum in accordance with the provisions of the ASEAN-ILO agreement, ASEAN should continue to engage with the ILO to seek its support for the annual meeting of the Forum.   
Systems to coordinate and provide assistance to migrant workers who are ASEAN nationals caught in conflict or crisis situations outside ASEAN

186. The ASEAN Declaration clearly obligates member states of ASEAN “extend assistance to migrant workers of ASEAN Member Countries who are caught in conflict or crisis situations outside ASEAN in the event of need and based on the capacities and resources of the Embassies and Consular Offices of the relevant ASEAN Member Countries, based on bilateral consultations and arrangements.” 
187. Under the Framework Instrument, an ASEAN Nationals in Crisis (ANC) facility shall be established which is chaired by an official of the Ministry of Labour of the national holding the Chairmanship of ASEAN, and coordinated by a focal point official named by the ASEAN Secretary-General at the Secretariat.  The Secretariat shall devise a Terms of Reference for the ANC which shall set out procedures of mutual assistance and collaboration between ASEAN countries with nationals in non-ASEAN countries facing conflict or crisis.  The ANC shall be based on the principles of ASEAN solidarity and support, and based on the premise that when one or several ask, all shall answer to the utmost best of their ability.  The TOR shall set out that the ANC can be activated at any time and for any situation by the request of one ASEAN Government transmitted to the ASEAN Secretary-General.  The TOR should also set out administrative and financial arrangements required for the effective operation of the ANC. 
Resolution of Disputes Regarding the ASEAN Framework Instrument 

188. In line with Articles 22 and 25 of the ASEAN Charter, a dispute mediation mechanism shall be created and maintained under the purview of the ASEAN Socio-Cultural Community Council to resolve any disputes between member states which arise in the course of the implementation of Framework Instrument.  If the dispute concerns the rights of a particular ASEAN citizen or group of citizens who are migrants, the dispute shall be simultaneously referred to any ASEAN Human Rights body which is ultimately created in compliance with ASEAN Charter article 14.  
If the dispute remains unresolved after completing the dispute resolution system(s) set out by the ASEAN Socio-Cultural Community Council (and the ASEAN Human Rights body if the dispute was referred to it), then the dispute shall be referred to the ASEAN Summit (in line with articles 26 and 27.2 of the ASEAN Charter) for a final decision.  

Cooperation in effective implementation of the ASEAN Framework Instrument

189. Recognizing the fact that there some limitations at the national and regional levels to implement all the provisions of this Instrument, the ASEAN civil society organizations in the Task Force on ASEAN Migrant Workers shall cooperate continuously in joint action with the Governments and other relevant stakeholders to ensure that adequate capacity is developed and is in place for effective and timely implementation of this Instrument.  
190. ASEAN shall develop an advisory body, composed of representatives from civil society organizations, trade unions, employers associations, and governments, which will play a leading role (under the umbrella of the ASEAN Secretariat) in ensuring effective implementation of regional standards included under the Instrument on the Protection and Promotion of the Rights of Migrant Workers which is developed by the ASEAN Committee on Migrant Workers (ACMW) and ultimately adopted by ASEAN.  

191. ASEAN shall actively engage with the Task Force on ASEAN Migrant Workers, and its constituent members in civil society and trade unions, in all efforts intended to effectively monitor the implementation of the Instrument and ensure the provisions of the Instrument are enforced at the national and regional level. 
Support from the International Community 
192. The ASEAN Secretariat shall be tasked to coordinate with all appropriate UN agencies, bilateral and multilateral donors, and other international organizations to secure the resources and technical assistance necessary to effectively implement all the provisions of this Framework Instrument. 
� Women constitute a large and increasing proportion of the region's migrant workforce. In 2006, 72 per cent of workers newly deployed from the Philippines to all destinations were women, comprising not only domestic workers but also nurses and caregivers. Among Indonesian migrants in 2004, 81 per cent of those who registered before leaving for work abroad were women. Female labour migrants are often more vulnerable to abuse and exploitation than male migrant workers. 


� ILO Conventions 29, 87, 98, 100, 105, 111, 138, and 182. 


� To accomplish this commitment, ASEAN shall request technical assistance from the ILO, which shall be made available pursuant to the Cooperation Agreement between the ASEAN Secretariat and the International Labour Office concluded in March 2007.


� These shall contain standard provisions on wages, benefits, and hours and conditions of work that conform to all provisions of national labour law.  The standard employment contract shall also provide sections for particular details of the migrant worker and the position s/he will occupy.


� If the migrant worker’s employment was arranged through a private recruitment agency in the sending country, the foreign employer, the private recruitment agency in the sending country, as well as third-party brokers in the receiving country, if any, shall all be held jointly and severally liable for all money claims of the migrant worker.


� “Direct employer” is defined by the employer who is the owner or manager of factory, office, or worksite where the migrant worker is actually working on a regularly basis. 


� The right to change employers should be unrestricted.  However, if Governments place limitations on this right, they should consider the following scenarios in which Governments would agree to permit unrestricted changes of employers -- the employer fails to comply with all aspects of the labour law and regulations; subjects the worker to potentially dangerous or health threatening working conditions;  sexually or physically harasses or abuses the worker; illegally restricts freedom of movement of the worker during non-work hours; faces financial difficulty or insolvency; or defies a legal order from a Government authority.


� These principles were adopted in the joint multi-stakeholder dialogue held in Bangkok on February 12-13, 2009, which was led by high-level ASEAN Secretariat officials overseeing health, representatives of the ASEAN Member States’ Ministries of Public Health, the Joint United Nations Initiative on Mobility and HIV/AIDS in South East Asia and China (JUNIMA), and CARAM Asia (a TF-AMW partner).  These recommendations were formally submitted by the ASEAN Secretariat to the 14th ASEAN Summit in Hua Hin, Thailand.   Specifically, the relevant recommendations state: “Strongly encourage and support governments to review policies, laws and practices related to HIV specific restrictions on entry, stay and residence and ensure that people living with HIV are no longer excluded, detained or deported on the basis of HIV status”, “Prioritise and align HIV policies and programmes with global standards and procedures to address the needs of migrants in ASEAN countries, focusing on ensuring that any testing of migrants adheres to international standards including informed consent, confidentiality and counseling”, and “Put into place necessary policies and legislations, including workplace programmes, to ensure that migrant workers are protected and are not subjected to stigma and discrimination, and have equal access to information, HIV prevention, treatment, care and support.”


�ASEAN should link the ASEAN Task Force on HIV/AIDS and the Work Program on HIV/AIDS with this Framework Instrument in order to ensure that the ASEAN Work Program also benefits migrant workers  





� The excellent example of Thailand, which since 2005 has adopted a policy of education for all children in the country regardless of origin or current status, shall serve as the model for ASEAN’s commitment to the education of migrant children.  These Government policy and programs proceed on the basis that children of migrant workers have the same right to free public education as Thai children.


� The migrant registration exercise conducted by Royal Thai Government to regularize undocumented migrants in 2004 is an important illustrative example of a highly successful program of the type envisioned.  


� Cambodia, Lao PDR, Myanmar, Thailand and Vietnam


� To implement this provision, the ACMW shall survey the technical needs of the ASEAN Governments to achieve better labour inspection and legal compliance, and conduct a training needs assessment for labour inspectors and authorities with a mandate to conduct such inspections.  This survey report and assessment shall form the basis of a request from ASEAN to the ILO for technical support in this area, put forward under the terms of the Cooperation Agreement between the ASEAN Secretariat and the International Labour Office.


� It is recommended that migrant workers should not be expected to pay recruitment fees amounting to more than one month of full pay in the receiving country.  


� In cases where the financial bond of a recruiting agency is seized for malfeasance, the Ministry shall use the seized monies to compensate those workers who were cheated by the recruiting company.  


� Philippines Republic Act 8042 (The Migrant Workers and Overseas Filipinos Act of 1995), Section 10 provides that "the liability of the principal/employer and the recruitment/placement agency for any and all claims under this section shall be joint and several. This provision shall be incorporated in the contract for overseas employment and shall be a condition precedent for its approval. The performance bond filed by the recruitment/ placement agency, as provided by law, shall be answerable for all money claims or damages that may be awarded to the workers. If the recruitment/ placement agency is a juridica being, the corporate officers and directors and partners as the case may be, shall themselves be jointly and solidarily liable with the corporation or partnership for the aforesaid claims and damages."


� Secretary-General Pitsuwan stated to the ASEAN Foundation in Jakarta on January 15, 2008 that “In order to convince the 567 million in ASEAN to join and support the community-building endeavour…we need a network across the sectors in every ASEAN Member State, which includes professional groups, civil society organisations, and other stakeholders…Most of all we count on the ASEAN citizens.”





